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CASE LAWS RELIED ON BY THE RESPONDENT 

 2010 Cri LJ 1744 (Raj) (Jaipur Bench); Smti. Hema @ Hemlata and Anr. v. 

Jitendra and Anr. 

 

JUDGMENT 

1. The instant case emanated out of an application filed by the aggrieved 

person Musstt. Amena Begum, U/S-12 of the Protection of Women from 

Domestic Violence Act, 2005 (in short PWDV Act) seeking relief U/S-

19(1) s(f); 20 & 23(2) of the Act.  

2. CASE OF THE AGGRIEVED PERSON: 

(a) The case of the aggrieved person is that she is the second wife of the 

respondent, a teacher by profession. Their marriage was solemnised 

in the year 2009 according to Muslim religious rites and ceremonies. 

After marriage the respondent took her to his house and they started 

marital life and one year later a daughter was born out of their 

wedlock named Miss Siddiqun Nehar, who was aged about four years 

at the time of filing the application. It is stated that the first wife of 

the respondent Azeda Begum, who is an Anganwadi worker, is living 

with the respondent in the shared household. 

(b) It is stated that the first year of their marriage life went on peacefully 

but thereafter the respondent began ill-treating and torturing both his 

wives. So, the aggrieved person had to lodge an FIR on 15/6/2011 at 

Udalguri P.S. vide Udalguri P.S. Case No.71/11. In that case Azeda 

Begum allegedly gave her statement U/S-164 CrPC about the torture 

given by the respondent. In that case the respondent stayed in jail for 

15 days and the case was charge sheeted later on.  

(c) As stated, after his release on bail he took the aggrieved person to his 

house and also called back his first wife from Nagaon district. 

However, after a few months he and his first wife began humiliating 

and verbally abusing her because the first wife did not want her to 

stay in the matrimonial home and she also instigated the respondent 
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to chase her out. Moreover, he allegedly demanded money from her 

to meet his expenses in the case and physically tortured her. Then he 

called her mother to his house and drove her from the shared 

household. In this respect village meetings were held and after 

compromises he took her back to his shared household. But, she was 

again chased out by them and this kind of situation happened many 

times. 

(d) It is stated that after being tortured she went to Udalguri P.S. The 

respondent was summoned to P.S. where he executed an undertaking 

on 27.1.2013 in a stamp paper stating that he would not torture the 

aggrieved person and keep his two wives in separate places and 

return Rs.12,000/- and pay Rs.1,500/-per month to the aggrieved 

person. At that time the respondent was a teacher of a venture school 

and about one year before filing the application the government paid 

him approximately Rs.2,00,000/-for his past teaching services and 

also regularised his services. 

(e) It is alleged that in spite of the undertaking he did not pay any money 

to the aggrieved person. Then on 1.6.2014 he allegedly called her 

over phone to meet him at Bhalukmari Bazar saying that he would 

pay money. She went there but could not find him and instead saw 

his brother Din Islam, who allegedly shouted seeing her saying that 

he had to go to jail in the year, 2011 because of her. He uttered many 

slang words and tried to attack her but people in the bazar interfered 

and rescued her. Then she went to the VDP secretary’s house to 

lodge a complaint, where the respondent was already present. He 

allegedly started beating her and then and there announced that he 

would reward Rs.1,00,000/- to the person who would outrage her 

modesty. Therefrom she came back to her mother’s house where 

from one Mofizuddin took her to respondent’s house giving assurance 

that he would ensure her to be looked after well and also shelter in 

his house. But, as soon as they reached his house his first wife ran 

towards her with a sword in her hands. The respondent brought a 

rope to tie her in a tree so as to enable his first wife to cut her into 

pieces. Seeing the risky situation Mofijuddin hurriedly told her to sit 
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back in his bike and then he brought her to her mother’s house. So, 

she again lodged an FIR on 10.6.2014 before the Superintendent of 

Police, Udalguri, who made an endorsement in the written FIR 

directing the O/C, Udalguri P.S. to register a case and expeditiously 

investigate the case. Then the respondent sent her a copy of the 

“Deed of Talaqnama” showing that it was executed by him before the 

Notary, Darrang, Mangaldoi pronouncing talaque three times. 

(f) It is stated that she has been residing in her parent’s house since 

1.6.2014 and during this period the respondent has neither enquired 

about her or his minor daughter nor paid any maintenance allowance. 

According to her the respondent earns Rs.20,000/- per month as 

salary. On the other hand his first wife Azeda Begum draws a salary 

of Rs.3,600/-per month. Moreover, he owns about 15 Bighas of land, 

a 5 Bigha area pond and a shop at Bhalukmari Bazar. Contrary to that 

she has no independent source of income. As such she and her minor 

child are being looked after by her mother and other relatives. Thus, 

claiming that due to act of the respondent she has suffered physical, 

economic and psychological abuse, she prays for the following reliefs: 

i. To direct the respondent to pay maintenance allowance to 

the aggrieved person and the minor children at the rate of 

Rs.5,000/-each (Rupees Five Thousand) per month, in 

total Rs.10,000/-(Rupees Ten Thousand) per month U/S-

20 of the Protection of Woman from Domestic Violence 

Act, 2005. 

ii. To direct the respondent to secure same level of 

alternative accommodation for the aggrieved person and 

her child as enjoyed by her in the shared household or to 

pay rent for the same U/S-19(1)(f) of Protection of Woman 

from Domestic Violence Act, 2005. 

iii. To direct the respondent not to cause further acts of 

domestic violence upon the aggrieved person. 

iv. Any other reliefs that this court thinks fit and proper. 
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3. CASE OF THE RESPONDENT: 

(a) In due course the respondent appeared and filed written statement 

challenging the claim of the aggrieved person thereby denying the whole 

allegation levelled against him. It is stated that the aggrieved person filed 

this case without any cause of action; that the case has been filed in 

order to give harassment to him on some imaginary facts; that the case is 

bad for want of domestic incident report of the concerned protection 

officer; that the case has been filed in order to fulfil her sinister motive 

upon him and to do harassment etc. 

(b) He admitted having solemnization of marriage with the aggrieved person 

and that she is his second wife. He also admitted that Azeda Begum is his 

first wife. Moreover, he admitted that he is a teacher by profession and 

that his first wife is an Anganwadi worker. Other alleged facts, like 

subjecting her to torture for not allegedly fulfilling his demand for money 

have been denied. He alleged that the aggrieved person left her 

matrimonial house of her own with a malafide intention to give 

harassment and mental torture to him. 

(c) According to him the real fact is that after living with him for about six 

months peacefully she started demanding separation and separate house 

from the first wife to which he did not agree. So, she started to quarrel 

with him. Then she left his company and fled away from his house and 

stayed at Mangaldoi for about four months. She was brought back from 

there by Md. Kasem Ali and the mother of the respondent. At that time 

her parents allegedly lodged an FIR against him as if he had killed her. 

But, ultimately said FIR came to be false and the aggrieved person was 

handed over to her parents. After about three/four months she again 

came to his house and stayed there for few months. But, she again 

started quarrelling with him for separate berth from his first wife, which 

he denied. So, she again went out from his house and lodged an FIR 

against him before Udalguri P.S. Before lodging the FIR she was fetched 

by her uncle, mother and others namely-Md. Karim Ali, Amin Ali, Kasem 

Ali from his house and at the time of going out she threatened him not to 

take food in his house forever. Accordingly, Udalguri police registered a 
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case against him and his brother Din Islam, who were arrested and 

forwarded to the jail hazot.  

(d) It is stated that on 2.7.11 the respondent and his brother was enlarged 

on bail by the court of S.D.J.M., Udalguri and after their release he 

started living separately from the aggrieved person. But, after one month 

she informed him over telephone that Siddiqun Nehar was suffering from 

serious illness and asked him to come and see her. So, he went to the 

house of Samser Ali of Sibpur as the aggrieved person was waiting there. 

Therefrom, he brought his daughter and gave treatment to her. The 

aggrieved person also came to his house and started living with him for 

about two months. But, on 14.10.2011 she again fled away from his 

house. He searched for her and found at village Kumarpara under 

Dalgaon P.S. in the house of one Md. Sangu Ali. Later on, she was 

handed over to the VDP secretary/President of village Sibpur on 

18.10.2011 and therefrom her parents took her custody and took her to 

their house. In this regard the VDP secretary/President took written 

information from the respondent and a photocopy of the written 

information and a zimma nama executed by her father.  

(e) It is alleged that after staying for more than four months in her parent’s 

house she came to the house of the respondent again at her own will 

with mala fide intention to harm his first wife and stayed in his house for 

about 25 days. But, when her intention was exposed before the 

respondent and his first wife then she fled away from his house keeping 

her baby with the respondent without giving any information on 

25.4.2012. At that time the baby was 2 years 5 months old. It is alleged 

that after hiding from him the aggrieved person came to her parent’s 

house after about 14 days and then requested the VDP secretary of 

village Sibpur to take zimma of her daughter from the lawful custody of 

the respondent. Accordingly, the VDP secretary Md. Bahar Islam asked 

him to come with his daughter. So, he along with his first wife, mother 

and daughter Siddiqun Nehar went to his house and handed over the 

baby to the aggrieved person, who took zimma of her daughter by 

executing a zimma nama in front of the VDP secretary, Govt. Gaonburah 

of Sibpur/Laudong village and other three witnesses namely Md. Ainul 
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Haque (Pachim Paddukhat), Md. Abbas Ali (Kuptimari) and Md. Baharul 

Islam (Sibpur) on 9.5.2012. On that day the aggrieved person allegedly 

revealed before the respondent and witnesses that she fled away to 

Guwahati leaving her minor daughter in the custody of the respondent. 

(f) It is stated that after taking her baby girl she went to her parent’s house 

and stayed there for more than four months. But, she repeated her 

earlier behaviour and came back to his house. Therefrom she again fled 

away keeping her baby in his house and came to Udalguri P.S. and 

lodged an FIR. On being asked by police he came there along with Md. 

Majid Ali, Md. Javed Ali and his mother and at the intervention of the O/C 

he was compelled to signed on a stamp paper wherein it was written that 

he is to pay Rs.1500/- per month. It was also written in it that he is to 

pay Rs.12000/-for construction of a house at aggrieved person’s parent’s 

house. Accordingly, he abide by the condition of the undertaking dated 

27.1.2013 and fulfilled all the terms and conditions and paid regularly 

Rs.1500/-per month up to 14 months. Thereafter, the aggrieved person 

again came to his house and stayed for 10 days and then left again 

keeping her baby in his house. She lodged an FIR at Udalguri P.S. So, 

police again called him and he attended the police station. There, the 

aggrieved person stated that she would like to stay at her parent’s house 

only if the respondent paid maintenance of Rs.1500/-per month. 

Thereafter, she went to her parent’s house and again lodged an FIR 

against the respondent, his first wife and brother Din Islam on 10.6.2014. 

Subsequently, on 27.6.2014 the respondent lodged an FIR through the 

learned Chief Judicial Magistrate, Udalguri against the aggrieved person 

and three others vide C.R. Case No.1490/14, U/S-379/294/326/307/34 of 

IPC alleging dishonestly taking away Rs.40,000/-from his house and kept 

concealing herself in her parent’s house. It is also stated that the 

respondent went in search of her to the house of her parents but she 

along with her brother Md. Mahej Ali allegedly tried to assault him with 

sharp weapon and so lodged the FIR.  

(g) Further case of the respondent is that he got agony and sorrow out of the 

conduct and behaviour of the aggrieved person and compelled him to 

pronounce talaq by executing TALAQ NAMA on 29.6.2014 which was 
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acknowledged by her and she also received an amount of Rs.6,000/-. It is 

alleged that after receiving the talaq nama and Rs.6,000/- she filed this 

case in order to give harassment to the respondent as she has experience 

in filing cases against her husband. In view of above the respondent 

prays for dismissing the application filed by the aggrieved person. 

4. On going through the case record it is clearly evident that after 

submission of written statement by the respondent my learned 

predecessor was pleased to direct him to pay an interim maintenance of 

Rs.2000/-(Rupees Two Thousand) per month for fooding, clothing, 

medical care and education of the child and another Rs.1500/-(Rupees 

Fifteen Hundred) per month for fooding, housing and medical care of the 

aggrieved party till final disposal of this case vide order dated 21.5.2015.  

5. The aggrieved woman examined herself as PW-1 without exhibiting any 

document. She was cross-examined by the learned defence counsel. On 

the other hand the respondent examined himself as DW-1 and adduced 

evidence of one Bahar Ali as DW-2. Both the witnesses were cross-

examined by the learned counsel of the aggrieved person. 

6. I have heard argument from learned counsel of the aggrieved person Mr. 

M. Deka and learned Mr. B. Sarma, on behalf of the respondent. I have 

also carefully gone through the case record and materials available 

including the relevant provisions under the PWDV Act, 2005. The D.I. 

report is also closely perused by me.  

7. At the time of argument, pointing to the admitted fact that the aggrieved 

woman received talaqnama being sent to her by her husband before filing 

the case, learned defence counsel Mr. Sarma submitted that when the 

case had been filed there was no relationship of husband and wife 

between the aggrieved woman and the respondent. Under these 

circumstances, placing reliance on 2010 Cri LJ 1744 (Raj) (Jaipur 

Bench) (Supra), he submitted that the application filed by the 

aggrieved person is not maintainable and that she is not entitled to any 

relief in this case. Contrary to the aforesaid submission learned counsel of 

the aggrieved person Mr. Deka submitted that the respondent admitted 

marriage between him and the aggrieved person. Moreover, the evidence 
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shows domestic violence upon the aggrieved woman. In addition to that 

he submitted by the respondent has not exhibited his salary slip which 

indirectly indicates that he gets salary Rs.20,000/- per month. Under 

these circumstances, it is submitted that the aggrieved person is entitled 

to all the reliefs claimed by her.  

Discussion, decision and reasons thereof: 

8. I have given due consideration to the rival submissions of both the 

learned counsels, including the evidence adduced by both the parties. 

Before going deep into discussing the facts of the case let me first discuss 

the legal point raised by learned counsel of the respondent as pointed 

above. In 2010 Cri LJ 1744 (Raj)(Jaipur Bench) (Supra), amongst 

others, the Law point discussed is whether a divorcee who got divorce 

before coming into operation of the PWDV Act, 2005 can claim relief 

under the provisions of the Act and not in respect of a divorcee who got 

divorce after coming into operation of the Act. In the above referred case 

the honorable High Court of Rajasthan was of the opinion that the 

provisions of the Act cannot be given retrospective effect. So, it was held 

on this point that a divorced woman, who got divorce before coming into 

operation of the Act cannot be said to have lived in a domestic 

relationship with the respondent. Situated thus, it was held that the 

petitioner cannot claim any relief under the Act. But, the facts and 

circumstances of our case is completely different from the above referred 

case. Because the marriage between the parties to this case was 

solemnised in the year, 2009 which is much later after coming into 

operation of the Act. So, I hold that the case law cited by the learned 

counsel of the respondent cannot help him in determining the fate of the 

case in his favour. 

9. Now, let me come to the factual position of this case. It is established law 

that the very basis of entitlement to any relief under various provisions of 

PWDV Act is the act of “domestic violence” subjected to the aggrieved 

person by the respondent as defined under Section-3 of the PWDV Act. 

So, let me see whether the evidence of the aggrieved person could 
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establish any “domestic violence” upon her by the respondent which 

warrants passing an order as sought for. 

10.  It is an admitted position that the aggrieved person is the second wife of 

the respondent and that she is not residing in his house at present. But, it 

is also evident that at the relevant time both of them lived in domestic 

relationship in the shared household of the respondent.  

11.  Now, the aggrieved person, in her examination-in-Chief as PW-1 

reiterated the whole facts that she narrated in her application. Amongst 

other facts it is her allegation that after a few months of their marriage 

the respondent and his first wife began humiliating and verbally abusing 

her. She stated that the first wife did not want her to stay in the 

matrimonial home and she instigated the respondent to chase her out. 

Moreover, it alleged that the respondent demanded money from her as 

dowry and physically tortured her and then he drove her out from the 

shared household. In this respect village meetings were also held and 

compromises were arrived at and the respondent again took her back to 

the shared household. But, she was again chased out by the respondent 

and his first wife and this kind of situation happened many times. 

Thereafter, she went to Udalguri P.S. and the respondent was summoned 

to police station. There, he allegedly executed an undertaking stating that 

he would not torture her and he would keep his two wives in separate 

places and pay Rs.1500/- per month to her. 

12.  At the time of cross-examination she stated that before filing this case 

she had filed two other cases at the police station against her husband 

and those cases were compromised at the police station. She admitted 

having stated after hearing from others that her husband gets 

Rs.20,000/- as salary. When being confronted with the particulars of the 

land of the respondent she stated that she does not know the Dag and 

Patta number of the land belonged to her husband. She admitted having 

not submitted any document to substantiate this fact. But, denied that 

her husband does not have 15 Bighas of land and a fishery of 5 Bighas of 

land. She admitted receiving talaqnama before filing this case and also 

Rs.6,000/- as Iddat money along with the talaqnama. However, she 
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denied having received the aforesaid amount and that she did not return 

the same to her husband through post office. However, at the same time 

she admitted that she has not submitted any document in the case as 

proof of returning the said money. Thus, the fact that she returned the 

money has not been proved.  

13.  She denied that the respondent has to look after his earlier wife, children 

and his mother. She also denied that the respondent did not assault her 

and that she went out of his house at her own will. She also denied that 

he tried to bring her each and every time after she went away from his 

house and that she gave harassment to the respondent on numerous 

occasions by filing false cases against him. 

14.  On going through the cross-examination part of the aggrieved person it 

is apparently clear that she was not confronted with the facts which she 

alleged in her examination-in-Chief regarding subjecting her to 

humiliation and verbal abuse subjected to her by the respondent and his 

first wife. It is also apparent that no question was put to her regarding 

the fact that the first wife of the respondent did not want her to stay in 

her matrimonial home and that she instigated the respondent to chase 

her out. In addition to that she was not confronted with the fact that the 

respondent demanded money from the aggrieved person as dowry and 

physically tortured her. In view of absence of any denial to the aforesaid 

facts by way of suggestion and leading defence evidence to that aspect, 

the testimony of the witness regarding those facts shall remain intact. In 

other words it can be safely presumed that whatever the aggrieved 

person alleged is true in all aspects. 

15.  Now, let me come to the evidence of the respondent/DW-1 and his 

witness/DW-2. In his examination-in-Chief DW-1 admitted that the 

aggrieved person is his second wife, who allegedly married earlier to one 

Baten Ali of Khaupetia. He stated that subsequently she got divorce from 

her husband and started residing at her parental home at Kuptimari. 

According to him during the communal rioting of 2008, the culprits set 

the house of the aggrieved person ablaze. So, they took shelter at Sibpur 

Bhalukmari Bazar at the relevant time. At that time, she earned her 
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livelihood by doing household jobs in other person’s house, including in 

his house. He also stated that his first wife was in the habit of suspecting 

him with other woman. So, their relation was strained at that point of 

time. Then, his elder sister-in-law suggested him to marry the aggrieved 

person. Accordingly, he considered her suggestion and as per consent of 

the aggrieved person he married her in the last part of 2008; and took 

her to his house and they started residing as husband and wife. But, on 

the very next day of bringing the second wife, his first wife went to her 

parent’s house and then after some days he brought her back. 

16.  It is stated that his life with his wives went on smoothly for about 10/15 

days; but one day while he was not at home they quarreled over some 

matter. Then, the aggrieved person left his home and went to Begamukh 

of Mangoldoi where she stayed for about 2½ months in a rented house. 

At that time her parents filed a case against him for allegedly killing her. 

But, one day one of his familiar person informed him that she could be 

seen at Mangaldoi and so he along with some other persons went there 

and tried to bring her back to his house. However, the villagers of that 

village did not allow him to do so and asked him to bring his guardians.  

17.  It is also stated that the aggrieved person came to her parent’s house 

from the rented house where their child suffered from illness. This fact 

was informed to him by the aggrieved person and then he went and 

brought her and the child to his house. But, on the following day his first 

wife left his house and went to her parent’s house. It is stated that the 

aggrieved person stayed in his house for about three months but 

thereafter when he brought his first wife she again left his home and 

went to Guwahati leaving their baby, where she stayed in his relative’s 

house. After some days she was sent back from Guwahati and she started 

staying at her parent’s house. Therefrom, she claimed their baby through 

VDP secretary and he handed over the baby as claimed by her. Then, 

after about eight months she voluntarily came back to his house and he 

also kept her. 

18.  It is alleged that after some days she brought a kabach (tabis) from her 

parent’s house which was seen by his first wife. The matter was also told 
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to him but he asked her to throw it away. Later on, some quarrel took 

place between his wives and then the aggrieved person left his home with 

the child. In this way, it is alleged, she left his home for eight times and 

on each occasion she filed a case against him alleging that he has killed 

her. He denied ever assaulting the aggrieved person. He stated that he 

paid maintenance to her but she was adamant and used to leave his 

house by quarrelling with his first wife in his absence. Then, in 2014 she 

filed a case against him and out of fear of police he left his home. Then, 

he sent a talaqnama to her along with Rs.6,000/- through post office, 

Kharupetia, which were allegedly received by the aggrieved person. 

19.  It is also stated that he earns Rs.17,000/-monthly as salary. He has two 

children from his first wife, who are aged about 11 years and 8 years 

respectively and that they are presently studying at Bechimari Don Bosco 

School. It is stated that he has to spend Rs.5,000/-per month in their 

name. In addition to them his mother also lives with him and he has to 

maintain the whole family out of his salary. He denied having any 

cultivable land but admitted that he has residential land. He also denied 

having any shop and fishery in his name. According to him he paid 

Rs.1500/- to the aggrieved person monthly for about eight months in 

compliance to an agreement arrived at the police station but due to filing 

of the case he stopped paying the same. 

20.  During cross-examination he stated that he has to spend more money in 

addition to Rs.5,000/-in the name of the children from his first wife. He 

admitted that he has been ordered to pay Rs.3,500/- as interim 

maintenance to the aggrieved person and their daughter Siddiqun Nehar 

but he has not paid the same regularly and still there is arrear to be paid. 

He admitted that due to his inability to pay regular maintenance there is 

difference of standards in respect of studies of his two children out of his 

first wife and Siddiqun Nehar. He denied assaulting the aggrieved person 

and that he used to demean her for which it became unbearable for her 

to live with him and subsequently left his home. He admitted having not 

submitted any salary slip to show that his salary is Rs.17,000/-only per 

month. He also admitted that his first wife is an Anganabadi worker and 

she earns Rs.3,500/- per month as salary. He denied that he did not pay 
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Rs.1500/-monthly to her for about eight months in compliance to an 

agreement arrived at the P.S. 

21.  It is admitted that his wives lodged joint complaint against him and his 

brother Din Islam in the year 2011 at the P.S. and that he was arrested in 

that case and was in custody for 15 days. He also admitted that both his 

wives gave statements in that case before the court and that the case has 

been charge sheeted and he is appearing in this court. He further 

admitted that he has not exhibited the documents to show that the 

talaqnama and Rs.6,000/- had been sent to the aggrieved person. He 

denied that the aggrieved person did not receive the same. He denied 

that his first wife did not wish to live together with the aggrieved person.  

22.  The witness denied happening any incident at Bhalukmari Centre. But, at 

the same time he stated that on the next day he went to the house of 

VDP secretary and lodged a complaint alleging that some persons tried to 

assault him at Bhalukmari Centre by lathi. He denied that the aggrieved 

person did not leave his house on numerous occasions. He further denied 

his responsibility to pay maintenance to the aggrieved person and her 

daughter. He denied that he has made false allegations against her and 

that he has given false evidence before the court. 

23.  Again, from the examination-in-Chief DW-2 it is evident that he knows 

both the parties. He stated that after marriage both of them used to 

quarrel and so one day the aggrieved person fled away from the house of 

respondent to Bahbari to her relative’s house by leaving her child. Then, 

he himself, the respondent and other villagers went and brought her back 

but after 2/3 days she again fled away. He stated that she was in this 

habit of leaving the house of the respondent on some trifling matter. 

According to him she left his house on 7 to 8 occasions but he expressed 

ignorance why she used to do this. 

24.  At the time of cross-examination DW-2 stated that he has not received 

any notice from the court as a witness and that he has come with the 

respondent. He stated that he does not remember now the dates on 

which the aggrieved person fled away. According to him he is a 

businessman and therefore he does not keep much information about the 
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family matters of the parties. He allegedly came to hear that the quarrel 

took place as the respondent has two wives. The witness admitted that 

the aggrieved person and her daughter are not in the house of the 

respondent at present. He expressed ignorance how the aggrieved person 

and her daughter had been maintaining their lives there. Most 

importantly, he stated that the respondent used to sell manures, 

pesticides etc. at Bhalukmari Bazar from a shop which is now being run 

by his brother Ali. He admitted that the respondent has two children from 

his first wife and he carries them to and from the school by his personal 

bike and sometimes they even use other vehicles. 

25.  I have very closely scrutinised the facts extracted by cross-examining 

DW-1 and DW-2. I have also minutely scrutinised the evidence of the 

aggrieved person. The first allegation of the aggrieved person is that after 

spending first year of their marriage life peacefully the respondent began 

ill-treating and torturing both his wives. So, she lodged an FIR against 

him, in which case his first wife also gave statement against him U/S-164 

CrPC. In that case the respondent stayed in jail for 15 days. 

26.  Her further allegation is that after his release on bail he took her to his 

house and also called back his first wife from Nagaon district. But, after a 

few months he and his first wife began humiliating and verbally abusing 

her because the first wife did not want her to stay in the matrimonial 

home and she also instigated the respondent to chase her out. She 

alleged that the respondent demanded money from her to meet his 

expenses in the case and physically tortured her. Then he called her 

mother to his house and drove her from the shared household. In this 

respect village meetings were held and after compromises he took her 

back to his house. But, she was again chased out by the respondent and 

his first wife and this kind of situation happened many times. 

27.  Now, if we consider the first allegation of the aggrieved person then 

there is no hesitation in holding that the allegation was without any 

reason. Again, if we consider the second and then the subsequent 

allegations then, it can be held that to substantiate the aforesaid facts the 

first wife of the respondent was a necessary party in this case. But, 
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merely because of that the fate of the case cannot be determined. So, let 

me discuss other materials available in the record.  

28.  It is undisputed fact that personal law permits a Mohammedan male 

person to legally marry more than one wife. In our case when the 

respondent married the aggrieved person he did not commit any act 

contrary to his personal law. It appears as if the grievance of the 

aggrieved person started when she came to the house of the respondent 

as his second wife and his first wife raised objection to that. Thus, from 

the circumstances it is clear that the dispute arose between the wives 

first. Then the respondent being their husband had to interfere in the 

matter and thus the situation came to such an extent which went beyond 

his control. From the stated facts of both the parties it is clearly 

transpired that the aggrieved person had to leave the house of the 

respondent more than once. The clear allegation of the aggrieved person 

is that the respondent and his first wife were responsible for the same. 

On the other hand it is the allegation of the respondent that she went out 

of his house of her own after making quarrel with his first wife in his 

absence. But, if we closely compare the facts of both the parties then it 

can be seen that the ground established by the aggrieved person for 

keeping away herself from the shared household of the respondent are 

more consistent and believable.  

29.  On the other hand, if we consider the ground shown by the respondent 

and evidence led in that respect then it is observed that his grounds are 

not justified by cogent and reliable evidence. In my considered opinion, 

he being the husband of the aggrieved person, it was his duty to manage 

the situation existed between his wives. Since, he failed to perform his 

part of duty, therefore, he cannot escape from the liabilities evolved out 

of non-performance of his bounded duty to provide safe and secured 

marital life to the aggrieved person in the matrimonial home. 

30.  It is a fact that the respondent denied subjecting the aggrieved person 

any type of torture but to corroborate his stand the evidence of DW-2 is 

not sufficient. The respondent himself admitted that he paid Rs.1500/-

monthly to the aggrieved person for about eight months in compliance to 
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an agreement arrived at the P.S. It is also admitted by him that he 

stopped paying the same as the present case has been filed. Similarly, he 

also admitted that his two children from first wife are maintaining high 

standard compared to the daughter through the aggrieved person owing 

to his inability to pay maintenance regularly. In addition to that it is 

admitted that he agreed to keep both the wives separately. But, he could 

not keep his promise. In view of such admission it is clearly established 

that he subjected the aggrieved person and her daughter to economic 

abuse by depriving them from getting the monthly allowance as defined 

in Explanation-I under clause (iv) of Section-3 of the PWDV Act. However, 

that lapse on the part of the respondent has been rectified by the court 

after directing him to pay monthly interim maintenance amounting to 

Rs.3,500/-which he has been paying after making the order.  

31.  Now, it is to be seen whether the respondent can be directed to pay 

maintenance allowance to the aggrieved person and her daughter at the 

rate of Rs.5,000/- each per month amounting to Rs.10,000/- per month 

as prayed for. The aggrieved woman claimed that the respondent gets 

Rs.20,000/- as salary and he has 15 Bighas of cultivable land, 5 Bighas 

area pond as well as business establishment. The respondent denied 

those facts. Rather admitted that he gets Rs.17,000/- per month as salary 

and his first wife gets Rs.3,500/- per month as salary. From the rival 

contentions it is evident that there is no dispute regarding the salary of 

the first wife of the respondent. No dispute also remained that the 

respondent had business establishment at Bhalukmari Bazar in view of 

evidence of DW-2, which is now being allegedly run by his brother Ali. 

Revelation of this fact allows me to think that the respondent falsely 

stated that he has no shop of his own. Such conduct of him also allows 

me to draw adverse presumption against him.  

32.  Now coming to the fact whether the respondent has 15 Bighas of 

cultivable land and 5 Bigha area fishery or not. Since this fact has been 

averred by the aggrieved person it was her burden to prove this fact. But, 

neither documentary nor oral evidence has been led in support of this 

averment. So, it is held that the aggrieved person failed to prove this fact.  
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33.  Again, let us come to the point whether the respondent earns 

Rs.20,000/- as salary or not. The respondent stated that he earns 

Rs.17,000/- per month as salary. It is a fact that the burden of proof lies 

upon the party who avers a fact in the pleading. But, since the 

respondent is a salaried employee, therefore, the onus was shifted to him 

to prove that he earns Rs.17,000/- and not Rs.20,000/- as claimed. 

However, he could not shift the onus to the aggrieved person by proving 

that fact. Thus, I hold that the respondent has stated falsely that he 

earns only Rs.17,000/-. Even if, for the sake of argument, it is held that 

he earned only Rs.17,000/- per month as salary that amount has not 

remained stagnant after the lapse of almost one year and 10 months 

from the date of filing the case. So, it is very much evident that he earns 

much higher than Rs.20,000/-. However, it is not denied that he has two 

other children, his first wife and his mother to maintain out of the said 

income. In my considered opinion direction to pay monthly maintenance 

allowance of Rs.5,000/- per month each shall be very harsh on the part of 

the respondent. Rather, it seems proper if he is directed to pay Rs.3,000/-

per month each to the aggrieved person and her minor daughter 

amounting to Rs.6,000/- per month. Accordingly, he is directed to pay 

Rs.6,000/- per month as a whole as maintenance allowance to the 

aggrieved person and their minor daughter as cost of fooding, clothing, 

education and other ancillary costs. The aforesaid amount is to be paid 

within the first week of every succeeding month without fail.   

34.  Considering the circumstances at hand it appears that it is practically 

impossible on the part of the aggrieved person to live with the 

respondent in his shared household. Thus, I direct him to make an 

alternative arrangement for the aggrieved person and her minor child at a 

convenient place with all the facilities which she used to enjoy at the 

matrimonial home.   

35.  In respect of prayer regarding directing the respondent not to cause 

further acts of domestic violence upon the aggrieved person, it is held 

that since both the parties have admitted dissolution of their marriage by 

way of divorce, therefore, this prayer has become redundant.  
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36.  Send a copy of this order to the officer-in-charge of Udalguri police 

station, to the respondents and the service providers of Udalguri District 

for information and necessary action. Also furnish a free copy of the order 

to the aggrieved woman.  

The case is accordingly disposed of. 

Given under my hand and the seal of this Court on this the 8th day 

of August, 2016 at Udalguri, BTAD::Assam. 

 

Typed and corrected by me:                                                    

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

Musstt. Amena Begum---------------------PW-1 

2. DEFENCE WITNESSES:- 

i. Md. Shahjahan Ali------------------DW-1 

ii. Md. Bahar Ali------------------------DW-2 

3. PROSECUTION EXHIBITS:--NIL-- 

4. DEFENCE EXHIBITS:--NIL--  

 

Typed and corrected by me:                                                    

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

 

S.D.J.M. (S), Udalguri     S.D.J.M. (S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         


